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IN THE UTAH COURT OF APPEALS
ooOoo
Michael Morris, Elizabeth
Morris, and John Covey,
Plaintiffs and Appellees,

Pautette Stagg
deck of the Court

ORDER CONCERNING APPELLEES'
EXPEDITED MOTION
Case No. 991027-CA

v.
Dan Parkinson, Cynthia
Parkinson, Linda Hatch, and
Guy Hatch,
Defendants and Appellants.
This matter is before the court on appellees1 "Rule 31
motion for expedited decision." Appellees contend that the
issues on appeal can be resolved easily because they are not
complicated and are governed by existing Utah law. Appellees do
not argue that the appeal should be calendared before cases with
a higher priority. Accordingly, IT IS HEREBY ORDERED that
appellees' motion for expedited decision is deferred until the
case is assigned to a panel for disposition. Once the appeal is
assigned to a panel, it will determine whether a decision can be
rendered without a written opinion.
Dated this u?

day of September, 2000

FOR THE COURT:

Norman H. J^&kson,
Associate Presiding Judge

CERTIFICATE OF MAILING
I hereby certify that on September 7, 2000, a true and correct
copy of the foregoing ORDER was deposited in the United States
mail to the parties listed below.
MARK 0. MORRIS
SNELL & WILMER
15 W S TEMPLE #1200
GATEWAY TOWER W
SALT LAKE CITY UT 84101
STEPHEN QUESENBERRY
HILL HARRISON JOHNSON & SCHMUTZ
3319 N UNIVERSITY AVE STE 2 00
PROVO UT 846 04
Dated this September 7, 2000.

By //Ja/y\Jjf
/J
Deputy Clerk
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I.

THE TRIAL COURT ERRONEOUSLY GRANTED ATTORNEY'S FEES
TO THE MORRISES.
In granting attorney's fees, the trial court ignored applicable Utah law and instead

relied upon a misinterpretation of this Court's dicta in Maynard v. Wharton. As shown in
this section, the Morrises rely exclusively upon their erroneous interpretation of Maynard
to support their claim for attorney's fees. However, Maynard does not provide this
support, and other cases directly addressing abrogation clauses in real estate purchase
contracts contradict the Morrises' erroneous interpretation of Maynard.
A.

Maynard Does Not Support the Morrises' Claim for Attorney's Fees.

In their response brief, the Morrises rely solely on Maynard v. Wharton, 912 P.2d
446 (Utah App. 1996) for their claim that the trial court properly granted attorney's fees.
However, Maynard is of no precedential value for their claim. Maynard did not address
whether the abrogation clause in that case extinguished recourse to attorney's fees. In
Maynard, this Court held that the "Sellers did not establish that buyers defaulted on any
covenant or agreement and thus have no basis for an award of attorney fees." Id. at 452.
That is the holding of Maynard, pure and simple.
Maynard, in dicta, also noted that "attorney fees may be awarded under the instant
contract only when one party can show that the other party has defaulted . . . ." Id.
(Emphasis added.) In essence, the Court was simply stating the converse of their holding
with respect to the issue of breach of the parties' agreement. In other words, the Court

1

was clearly addressing the effect of breach on the availability of attorney's fees-not the
effect of abrogation. There is no indication that the Maynard opinion even contemplated
the effect of the abrogation clause on the viability of the attorney's fees provision.
Nevertheless, in an attempt to breathe life into a defunct attorney's fees clause, the
Morrises argue that this Court's dicta in Maynard impliedly "recognized" their claim that
"if a covenant survives closing by its own terms, the attorneys fee clause survives with
it." (Appellees' Brief at 19.) Of course, there is absolutely nothing in Maynard that
remoteiy suggests the Morrises' interpretation. This Court was simply noting that the
only possible way to recover attorney's fees was to first show a breach.
However, assuming, arguendo, that an implicit recognition of survival of
attorney's fees in the face of an abrogation clause can be squeezed out of the dicta in
Maynard, the Morrises interpretation and use of such an implicit recognition is still
erroneous. The Morrises argue that because Maynard says that prevailing party "may" be
awarded attorney's fees when the other party defaults, this means that the prevailing party
"will" be awarded attorney's fees when the other party defaults. That is not what
Maynard says—or even implies.

2

The Morrises are mistaking a necessary condition for a sufficient condition.1
Maynard states that a party "may be awarded" attorney's fees "only when" that party can
Maynard states that a party "may be awarded" attorney's fees "only when" that party can
show a default in an agreement. The context of this sentence (in the middle of a
discussion treating the effect of a breach on the availability of attorney's fees) and the
Court's choice of the word "may" rather than "must," "will," or "are to be" clearly
indicates that the Court is setting forth a necessary, but not a sufficient, condition for
obtaining attorney's fees. In other words, a party may be entitled to attorney's fees where
a breach is shown (that is, a necessary condition for obtaining attorney's fees is fulfilled),
but other conditions (that will constitute a sufficient condition) still must exist before a
party is absolutely entitled to attorney's fees (you must also have a viable attorney's fees
provision).
Every aspect of Maynard indicates that this Court was only addressing the
necessary condition of a breach of contract in order to obtain attorney's fees and not the
sufficient conditions of both a breach of contract and a non-abrogated attorney's fees
provision. And it makes sense that the Maynard Court would not address the sufficient
condition of the existence of a non-abrogated attorney's fees provision because the point

1

In logic, a necessary condition is one that "must exist if a given event is to
occur." A sufficient condition is one "such that its existence leads to the occurrence of a
given event." Random House Webster's Unabridged Dictionary\ 1284, 1901 (2d. Ed.
1997).
3

was moot-the Court had found that the first necessary condition of a breach of contract
did not exist-and that ended the Court's analysis.
B.

The Morrises' Argument that Maynard Supports Their Claim for
Attorney's Fees Is Shattered by Cases that Contradict the Morrises'
Erroneous Interpretation of Maynard-Cases that the Morrises Did Not
Even Attempt to Refute in Their Brief.

As shown above, an analysis of Maynard itself reveals the ethereality of the
Morrises' use of that case. An examination of cases decided both before and after
Maynard (cases that actually address the effect of abrogation clauses on other provisions
in a real estate purchase contract) further substantiates the rule that an abrogation clause
does exactly what its plain wording says; it abrogates any provision within its purview.
The Morrises do not even mention, much less attempt to distinguish or lessen, the
impact of Schafir v. Harrigan, 879 P.2d 1384 (Utah App. 1994) on their argument that an
attorney's fees provision can survive in the face of an abrogation provision that clearly
and expressly extinguishes it. In Schafir, this Court held that an abrogation clause in a
real estate earnest money sales agreement extinguished a provision in the same agreement
warranting that the seller did not know of any building code violations.
Schafir is directly applicable to this case. However, in this case the abrogation
provision is even more specific with respect to what does and does not survive
abrogation. In this case, the REPC expressly addresses the individual provisions in the
agreement: "Except for the express warranties made in this Contract, the provisions of
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this Contract shall not apply after closing. (REPC, ^ 19 (emphasis added).) The REPC
could not be any more clear or specific; express warranties survive and all other
provisions (the abrogation provision included) "shall not apply after closing." It would
have been a simple matter for the Morrises to have included a provision in their hand
written warranty that provided for attorney's fees in the event an action was brought to
enforce those warranties. Such a practice is routine where warranties or other promises
are intended to survive the viability of an agreement. But they did not; in fact, they agreed
to the exact opposite. They expressly agreed that the attorney's fees provision must be
extinguished at closing.
The Morrises might argue that because Schafir was decided before Maynard,
Schafir was implicitly overruled by Maynard. However, a case recently decided by this
Court affirms-and even strengthens-this Court's holding in Schafir. In Pavoni v.
Nielsen, 2000 Utah Ct. App. 74, 999 P.2d 595, a seller of real property argued that a
provision providing that the seller would install gravel on a driveway within 120 days of
closing could not be enforced because the parties' earnest money agreement contained an
abrogation clause. Id. at ^ 36, fii. 3. Addressing this argument, this Court stated that "To
an extent, [the seller] is correct" and cited Schafir for the proposition that an "express
warranty [is] merged into [a] deed when [the] agreement include[s] an abrogation clause."
Id. The Court then added that in Pavoni "the abrogation clause was specifically limited,
excepting all seller's warranties, including the promise to add gravel, from merging with
5

the deed.'1 Id. Because of the specific exception, "the warranties survived by the express
language of the agreement." Id.
Pavoni reaffirms this Court's holding in Schafir that an abrogation provision will
extinguish everything it says it will extinguish. The only way around this conclusion is
when the abrogation clause is "specifically limited." Like Pavoni, the abrogation clause
in this case was specifically limited to exclude express warranties, but it was not
specifically limited to exclude the attorney's fees. In fact, a fair reading of the abrogation
provision mandates the opposite conclusion; that the attorney's fee provision was
abrogated. The Morrises cannot argue that the attorney's fee provision survives because
it involves a collateral matter. Both Schafir and Pavoni addressed provisions involving
collateral matters and the abrogation clause was held to be the determinative factor as to
whether a provision survived or was abrogated.
C.

The Morrises Fail to Distinguish the Cases Relied Upon by the
Parkinson's.

In their brief, the Morrises attempt to deflect the impact that the Utah Supreme
Court's decisions in Kelsey, Stubbs, and Espinoza have on their claim for attorney's fees.
The Morrises erroneously claim that Kelsey was "impliedly limited1' by Stubbs.
(Appellees' Brief at 19.) In fact, Stubbs does not limit, but rather reaffirms and
accentuates the difference between Stubbs on the one hand and Kelsey, Schafir, and
Pavoni on the other. In Stubbs, there was no abrogation clause, and there was a clear

6

indication from the agreement in that case that a certain provision was intended to survive
closing. Stubbs v. Hemmert, 567 P.2d 168, 169-70. In Kelsey, Schafir and Pavoni, there
were abrogation clauses and the courts gave them their full effect according to their
specific wording in every case.
The Morrises also claim that Espinoza "has no application here because the
Parkinson contract promised more than a simple conveyance of title." (Appellees' Brief
at 19.) The nature of the breached provision is completely irrelevant to Espinoza and this
case. In both Espinoza and this case, a particular warranty survived closing. In this case
it survived by the express terms of the REPC, and in Espinoza it survived because the
deed contained the warranty. Espinoza v. Safeco Title Insurance Co., 598 P.2d 346, 348
(Utah 1979). But Espinoza is vitally relevant to this case because it holds that an
attorney's fees provision in a real estate earnest money agreement is extinguished by a
standard abrogation clause in the earnest money agreement. Id. That is exactly what
happened in this case. An attorney's fees provision was extinguished by an abrogation
clause that specifically extinguished all of the provisions of the REPC except the express
warranties.
II.

DEFENDANTS MARSHALED ALL EVIDENCE PERTINENT TO THEIR
CLAEVIS OF EVIDENTIARY ERRORS BY THE TRIAL COURT
With regard to the only issues requiring marshaling of the evidence (realtor

commission; Covey contract), all the evidence was properly marshalled.

7

With regard to the issue of cumulative error, there is no requirement that all the
evidence (essentially the entire transcript) be marshaled. Cumulative error goes to the
point of pure justice and fair play, of having a chance to present your case to the jury. Of
course there was evidence to support the jury's verdict on the breach of warranty
damages, that is not disputed. The point is that these evidentiary mistakes and rulings
took away the Defendants chance to win, or to even present their entire case. There needs
to be a new trial free from the quantity of erroneous evidentiary proceedings and rulings.
Lastly, on the issue of the real estate commission, it is clear that Plaintiffs know
and understand that they failed to meet their burden of proof on the issue of damages.
They continually bring up Defendant Hatch's deposition transcript, and even quote the
trial judge from post-trial proceedings, wishing they had actually presented this evidence
to the jury (see, Brief in Opposition at 6). But the fact is, Plaintiffs did not elicit the
proper testimony, and there are no facts in the record supporting the amount of damages
awarded. Both Mr. Hatch and his broker had no recollection at trial (and thus the jury
could have no basis for their verdict on this point) of how the commission was divided
between Mr. Hatch and the brokerage. (Tr. at 241 (Hatch's testimony); Tr. at 179, line
15). The only way the jury came up with that number was to have it fed to them by
Plaintiffs' attorney during his closing, (See. Tr. at 1074, lines 6-8).

8

III.

CAVEAT EMPTOR IS APPLICABLE TO A NEW HOME PURCHASE
WITH WARRANTIES
A. The House in Question Was Not "New"
The Utah Courts have not defined what a "new" house is, for purposes of this

argument. Certainly the house in question was in not new. It had been lived in for over
one year, from the Fall of 1994 to the Fall of 1995 (Tr. at 852-53). The photographs in
evidence show that house was fully occupied and "lived-in" before it was sold.
B. Plaintiffs' Warranty Theory Would Lead to Catastrophic Consequences
If this Court adopts Plaintiffs' skewed view of warranty, home purchasers with full
knowledge of specific defects and "punch list" items will wrongfully use principals of
warranty law to obtain what they could not bargain for. A warranty will generally cover
future or unknown defects that arise in a piece of property. It shifts the risk of future
problems to the selling party. But caveat emptor covers known and existing defects: you
must take them "as is" unless they are specifically called out and dealt with on a
contractual basis. The jury rejected plaintiffs' fraud claims in this lawsuit, and thus
caveat emptor will in fact bar much of Plaintiffs' claims.
DATED this 2 1

day of August, 2000.

saKr & SCHMUTZ

'£x

S'TgjMteN^ESENBEKRY
LANCE N. LONG
Attorneys for Defendants/Appellants

CERTIFICATE OF MAILING
The undersigned hereby certifies that on the jr_ day of August, 2000, they caused a true
and correct copy of the foregoing Reply Brief of Appellants to be delivered to the following:
Mark O. Morris
Snell & Wilmer, LLP
111 East Broadway, Suite 900
Salt Lake City, Ut 84111

Sent Via:
x
Hand -Delivery
Facsimile
Mailed (postage prepaid)
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August 25,2000

Sent via mail and Fax @ (801) 578-3999
Clerk of the Court
Utah Court of Appeals
Scott Matheson Courthouse
450 S. State St.
P.O. Box 140230
Salt Lake City, UT 84114-0230
Re:

Supplemental authorities pursuant to Rule 24(i); Case no. 991027-CA

Dear Clerk of the Court,
With this letter please find copies of two separate Real Estate Purchase Contracts, approved by
the Utah Real Estate Commission and State Attorney General which specifically permit attorney's fees
provisions to survive abrogation upon closing.
Pursuant to Rule 24(i), Utah Rules of Appellate Procedure, I am advising you by letter-sent via
fax and mailed—of materials which have come to our attention and possession after written briefing was
completed. We had requested but had not received these materials at the time Appellants' Reply Brief
was due to the Court. They would otherwise have been included as part of an addendum to that brief.
These documents represent authority for the proposition asserted in Appellants' Reply Brief (p.
5, first paragraph) concerning the fact that a provision preserving attorney's fees after abrogation could
have been included in the contract at issue in this case but was not. These are examples of contracts
which have so preserved attorney's fees from abrogation upon closing.
Pursuant to Rule 24(i) this original letter and attachments, together with seven copies is mailed to
the Court. A copy of this letter and the attachments is mailed this same date to opposing counsel as
follows:

Mark O. Morris, Esq.
SNELL & WILMER L.L.P.
15 West South Temple St., Suite 1200
Salt Lake City, Utah 84101

Thank you,

HILL, JOHNSON & SCHMUTZ, L.C.

:te4iUfcL'

REAL ESTATE PURCHASE C<

is a legally binding contract. Utah law requires real estate licensees to use this form. Buyer and Seller, however, may agree to alter or delete
'ovisions or to use a different form. If you desire legal or tax advice, consult your attorney!W)ta9 a f l v i f

EARNEST MONEY RECEIPT

. _ _ ., 0

COURT OF APPEALS
er
offers to purchase the Property
bribed below and hereby delivers to the Brokerage, as Earnest Money, the amount of $
in the form of
which, upon Acceptance of this offer by all parties (as defined in Section 23),
II be deposited in accordance with state law.
:eived by:
on
(Date)
(Signature of agent/broker acknowledges receipt of Earnest Money)'

•kerage:

Phone Number
OFFER TO PURCHASE

PROPERTY:
) described as:
f of

, County of

, State of Utah, Zip

(the "Property").

1.1 Included Items. Unless excluded herein, this sale includes the following items if presently attached to the Property:
mbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; built-in appliances; light fixtures and
bs; bathroom fixtures; curtains, draperies and rods; window and door screens; storm doors and windows; window blinds;
nings; installed television antenna; satellite dishes and system; permanently affixed carpets; automatic garage door opener
i accompanying transmitter(s); fencing; and trees and shrubs. The following items shall also be included in this sale and
weyed under separate Bill of Sale with warranties as to title:

1.2 Excluded Items. The following items are excluded from this sale:
1.3 Water Rights. The following water rights are included in this sale:
1.4 Survey. (Check applicable boxes): A survey [ ] WILL [ ] WILL NOT be prepared by a licensed surveyor. The
rvey Work will be: [ ] Property corners staked [ ] Boundary Survey [ ] Boundary & Improvements survey [ ] Other
)ecify)
. Responsibility for payment: [ ] Buyer [ ] Seller [ ] Buyer and Seller share equally. Buyer's
ligation to purchase under this Contract [ ] IS [ ] IS NOT conditioned upon Buyer's approval of the Survey Work. If yes,
> terms of the attached Survey Addendum apply.
PURCHASE PRICE. The Purchase Price for the Property is $
2.1 Method of Payment. The Purchase Price will be paid as follows:
(a) Earnest Money Deposit. Under certain conditions described in this Contract, THIS
DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE.
(b) New Loan. Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply for
one or more of the following loans: [ ] CONVENTIONAL [ ] FHA [ ] VA
[ ] OTHER (specify)
If an FHAA/A loan applies, see attached FHAA/A Loan Addendum.
If the loan is to include any particular terms, then check below and give details:
[ ] SPECIFIC LOAN TERMS
(c)
(d)
(e)
(f)

Loan Assumption (see attached Assumption Addendum if applicable)
Seller Financing (see attached Seller Financing Addendum if applicable)
Other (specify)
Balance of Purchase Price in Cash at Settlement

PURCHASE PRICE. Total of lines (a) through (f)
2.2 Financing Condition, (check applicable box)
(a) [ ] Buyer's obligation to purchase the Property IS conditioned upon Buyer qualifying for the applicable loan(s)
age 1 of 6 pages

Seller's Initials

Date

Buyer's Initials

Date

referenced in Section 2 1(b) or (c) (the "Loan") This condition is referred to as the "Financing Condition "
(b) [ ] Buyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifying for a loan Section 2 3
does not apply
2.3 Application for Loan.
(a) Buyer's duties. No later than the Application Deadline referenced in Section 24(a), Buyer shall apply for the
Loan "Loan Application" occurs only when Buyer has (i) completed, signed, and delivered to the lender (the
"Lender") the initial loan application and documentation required by the Lender, and (u) paid all loan application fees
as required by the Lender Buyer agrees to diligently work to obtain the Loan Buyer will promptly provide the Lender
with any additional documentation as required by the Lender
(b) Procedure if Loan Application is denied. If Buyer receives written notice from the Lender that the Lender does
not approve the Loan (a "Loan Denial"), Buyer shall, no later than three calendar days thereafter, provide a copy to
Seller Buyer or Seller may, within three calendar days after Seller's receipt of such notice, cancel this Contract by
providing written notice to the other party In the event of a cancellation under this Section 2 3(b) (i) if the Loan Denial
was received by Buyer on or before the
day of
,
, the Earnest Money Deposit shall
be returned to Buyer, (u) if the Loan Denial was received by Buyer after that date, Buyer agrees to forfeit, and Seller
agrees to accept as Seller's exclusive remedy, the Earnest Money as liquidated damages A failure to cancel as
provided in this Section 2 3(b) shall have no effect on the Financing Condition set forth in Section 2 2(a) Cancellation
pursuant to the provisions of any other section of this Contract shall be governed by such other provisions
2.4 Appraisal of Property. Buyer's obligation to purchase the Property [ ] IS [ ] IS NOT conditioned upon the Property
appraising for not less than the Purchase Price If the appraisal condition applies and the Property appraises for less than
the Purchase Price, Buyer may cancel this Contract by providing written notice to Seller no later than three calendar days
after Buyer's receipt of notice of the appraised value In the event of such cancellation, the Earnest Money Deposit shall
be released to Buyer A failure to cancel as provided in this Section 2 4 shall be deemed a waiver of the appraisal
condition by Buyer
SETTLEMENT AND CLOSING. Settlement shall take place on the Settlement Deadline referenced in Section 24(d), or
a date upon which Buyer and Seller agree in writing "Settlement" shall occur only when all of the following have been
npleted (a) Buyer and Seller have signed and delivered to each other or to the escrow/closing office all documents
uired by this Contract, by the Lender, by written escrow instructions or by applicable law, (b) any monies required to be paid
Buyer under these documents (except for the proceeds of any new loan) have been delivered by Buyer to Seller or to the
:row/closing office in the form of collected or cleared funds, and (c) any monies required to be paid by Seller under these
:uments have been delivered by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds
Her and Buyer shall each pay one-half (Yi) of the fee charged by the escrow/closing office for its services in the
tiement/closing process Taxes and assessments for the current year, rents, and interest on assumed obligations shall be
)rated at Settlement as set forth in this Section Tenant deposits (including, but not limited to, security deposits, cleaning
posits and prepaid rents) shall be paid or credited by Seller to Buyer at Settlement Prorations set forth in this Section shall
made as of the Settlement Deadline date referenced in Section 24(d), unless otherwise agreed to in writing by the parties
ch writing could include the settlement statement The transaction will be considered closed when Settlement has been
mpleted, and when all of the following have been completed (i) the proceeds of any new loan have been delivered by the
nder to Seller or to the escrow/closing office, and (n) the applicable Closing documents have been recorded in the office
the county recorder The actions described in parts (i) and (n) of the preceding sentence shall be completed within four
lendar days of Settlement
POSSESSION. Seller shall deliver physical possession to Buyer within [ ]

hours [ ]

days after Closing;

| Other (specify)
CONFIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract
] Seller's Initials
le Listing Agent,

[

] Buyer's Initials
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent;
, represents [ ] Seller [ ] Buyer [ ] both Buyer and Seller
as a Limited Agent.

le Selling Agent,
le Listing Broker,
le Selling Broker,

TITLE INSURANCE. At Settlement, Seller agrees to pay for a standard-coverage owner's policy of title insurance insuring
jyer in the amount of the Purchase Price
SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall provide
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to Buyer the following documents which are collectively referred to as the "Seller Disclosures"
(a) a Seller property condition disclosure for the Property, signed and dated by Seller,
(b) a commitment for the policy of title insurance,
(c) a copy of any leases affecting the Property not expiring prior to Closing,
(d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or
zoning code violations, and
(e) Other (specify)

8. BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to purchase under
this Contract (check applicable boxes)
[ ] IS [ ] IS NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced in Section 7,
[ ] IS [ ] IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property,
[ ] IS [ ] IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property (specify)
If any of the above items are checked in the affirmative, then Sections 8 1,82,83 and 8 4 apply, otherwise, they do not apply
The items checked in the affirmative above are collectively referred to as the "Evaluations & Inspections " Unless otherwise
provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by individuals or
entities of Buyer's choice Seller agrees to cooperate with the Evaluations & Inspections and with the walk-through inspection
under Section 11
8.1 Evaluations & Inspections Deadline. No later than the Evaluations & Inspections Deadline referenced in Section
24(c) Buyer shall (a) complete all Evaluations & Inspections, and (b) determine if the Evaluations & Inspections are
acceptable to Buyer
8.2 Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer may,
to later than the Evaluations & Inspections Deadline, either (a) cancel this Contract by providing written notice to Seller,
thereupon the Earnest Money Deposit shall be released to Buyer, or (b) provide Seller with written notice of objections
8.3 Failure to Respond. If by the expiration of the Evaluations & Inspections Deadline, Buyer does not (a) cancel this
Contract as provided in Section 8 2, or (b) deliver a written objection to Seller regarding the Evaluations & Inspections, the
[valuations & Inspections shall be deemed approved by Buyer
8.4 Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar days
fter Seller's receipt of Buyer's objections (the "Response Period") in which to agree in writing upon the manner of resolving
uyer's objections Seller may, but shall not be required to, resolve Buyer's objections If Buyer and Seller have not agreed
i writing upon the manner of resolving Buyer's objections, Buyer may cancel this Contract by providing written notice to Seller
o later than three calendar days after expiration of the Response Period, whereupon the Earnest Money Deposit shall be
'leased to Buyer If this Contract is not canceled by Buyer under this Section 8 4, Buyer's objections shall be deemed waived
/ Buyer This waiver shall not affect those items warranted in Section 10
ADDITIONAL TERMS. There [ ] ARE [ ] ARE NOT addenda to this Contract containing additional terms If there are,
e terms of the following addenda are incorporated into this Contract by this reference [ ] Addendum No.
] Survey Addendum [ ] Seller Financing Addendum [ ] FHA/VA Loan Addendum [ ] Assumption Addendum
] Lead-Based Paint Addendum (in some transactions this addendum is required by law)
] Other (specify)
i. SELLER WARRANTIES & REPRESENTATIONS.
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey good and marketable
e to Buyer at Closing by general warranty deed, unless the sale is being made pursuant to a real estate contract which
Dvides for title to pass at a later date In that case, title will be conveyed in accordance with the provisions of that contract
yer agrees, however, to accept title to the Property subject to the following matters of record easements, deed restrictions,
I&R's (meaning covenants, conditions and restrictions), and rights-of-way, and subject to the contents of the Commitment
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for Title Insurance as agreed to by Buyer under Section 8. Buyer also agrees to take the Property subject to existing leases
affecting the Property and not expiring prior to Closing. Buyer agrees to be responsible for taxes, assessments, homeowners
association dues, utilities, and other services provided to the Property after Closing. Except for any loan(s) specifically
assumed by Buyer under Section 2.1(c), Seller will cause to be paid off by Closing all mortgages, trust deeds, judgments,
mechanic's liens, tax liens and warrants. Seller will cause to be paid current by Closing all assessments and homeowners
association dues.
10.2 Condition of Property. Seller warrants that the Property will be in the following condition ON THE DATE SELLER
DELIVERS PHYSICAL POSSESSION TO BUYER:
(a) the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant moving-related
damage to the Property shall be repaired at Seller's expense;
(b) the heating, cooling, electrical, plumbing and sprinkler systems and fixtures, and the appliances and fireplaces will
be in working order and fit for their intended purposes;
(c) the roof and foundation shall be free of leaks known to Seller;
(d) any private well or septic tank serving the Property shall have applicable permits, and shall be in working order and
fit for its intended purpose; and
(e) the Property and improvements, including the landscaping, will be in the same general condition as they were on the
date of Acceptance.
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time,
conduct a "walk-through" inspection of the Property to determine only that the Property is "as represented," meaning that the
items referenced in Sections 1.1, 8.4 and 10.2 ("the items") are respectively present, repaired/changed as agreed, and in the
warranted condition. If the items are not as represented, Seller will, prior to Settlement, replace, correct or repair the items
or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same. The failure
to conduct a walk-through inspection, or to claim that an item is not as represented, shall not constitute a waiver by Buyer of
the right to receive, on the date of possession, the items as represented.
12. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing, none of
the following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be made; (b)
no new leases shall be entered into; (c) no substantial alterations or improvements to the Property shall be made or
undertaken; and (d) no further financial encumbrances to the Property shall be made.
13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation, partnership, trust, estate, limited liability company, or other
entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buyer and Seller.
14. COMPLETE CONTRACT. This Contract together with its addenda, any attached exhibits, and Seller Disclosures,
constitutes the entire Contract between the parties and supersedes and replaces any and all prior negotiations,
representations, warranties, understandings or contracts between the parties. This Contract cannot be changed except by
written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this Contract
[ ] SHALL [ ] MAY (upon mutual agreement of the parties) first be submitted to mediation. If the parties agree to mediation,
the dispute shall be submitted to mediation through a mediation provider mutually agreed upon by the parties. Each party
agrees to bear its own costs of mediation. If mediation fails, the other procedures and remedies available under this Contract
shall apply. Nothing in this Section 15 shall prohibit any party from seeking emergency equitable relief pending mediation.
16. DEFAULT. If Buyer defaults, Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or to
return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults, in
addition to return of the Earnest Money Deposit, Buyer may elect either to accept from Seller a sum equal to the Earnest
Money Deposit as liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other remedies
available at law. If Buyer elects to accept liquidated damages, Seller agrees to pay the liquidated damages to Buyer upon
demand. It is agreed that denial of a Loan Application made by the Buyer is not a default and is governed by Section 2.3(b).
17. ATTORNEY FEES AND COSTS. In the event of litigation or binding arbitration to enforce this Contract, the prevailing
party shall be entitled to costs and reasonable attorney fees. However, attorney fees shall not be awarded for participation
in mediation under Section 15.
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18. NOTICES. Except as provided in Section 23, all notices required under this Contract must be: (a) in writing; (b) signed
by the party giving notice; and (c) received by the other party or the other party's agent no later than the applicable date
referenced in this Contract.
19. ABROGATION. Except for the provisions of Sections 10.1,10.2,15 and 17 and express warranties made in this Contract,
the provisions of this Contract shall not apply after Closing.
20. RISK OF LOSS. All risk of loss to the Property, including physical damage or destruction to the Property or its
improvements due to any cause except ordinary wear and tear and loss caused by a taking in eminent domain, shall be borne
by Seller until the transaction is closed.
21. TIME IS OF THE ESSENCE. Time is of the essence regarding the dates set forth in this Contract. Extensions must be
agreed to in writing by all parties. Unless otherwise explicitly stated in this Contract: (a) performance under each Section of
this Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date; and (b) the
term "days" shall mean calendar days and shall be counted beginning on the day following the event which triggers the timing
requirement (i.e., Acceptance, receipt of the Seller Disclosures, etc.). Performance dates and times referenced herein shall
not be binding upon title companies, lenders, appraisers and others not parties to this Contract, except as otherwise agreed
to in writing by such non-party.
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original. This
Contract and any addenda and counteroffers may be executed in counterparts.
23. ACCEPTANCE. "Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other: (a) signs
the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other party's
agent that the offer or counteroffer has been signed as required.
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Contract:
(a) Application Deadline

(Date)

(b) Seller Disclosure Deadline

(Date)

(c) Evaluations & Inspections Deadline

(Date)

(d) Settlement Deadline

(Date)

25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions. If
Seller does notacceptthis offer by:
[ ] AM [ ] PM Mountain Time on
(Date), this offer shall lapse;
and the Brokerage shall return the Earnest Money Deposit to Buyer.

(Buyer's Signature)

(Offer Date)

(Buyer's Signature)

(Offer Date)

The later of the above Offer Dates shall be referred to as the "Offer Reference Date"

(Buyers' Names) (PLEASE PRINT)
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ACCEPTANCE/COUNTEROFFER/REJECTION
:HECK ONE:
] ACCEPTANCE OF OFFER TO PURCHASE: Seller Accepts the foregoing offer on the terms and conditions specified
above.
] COUNTEROFFER: Seller presents for Buyer's Acceptance the terms of Buyer's offer subject to the exceptions or
modifications as specified in the attached ADDENDUM NO.
.
Seller's Signature)

(Date) (Time)

Sellers' Names) (PLEASE PRINT)

(Seller's Signature)

(Date) (Time)

(Notice Address)

(Phone)

(Seller's Signature)

(Date) (Time)

] REJECTION: Seller Rejects the foregoing offer.
Seller's Signature)

(Date) (Time)

DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing all signatures. (Fill in applicable
section below.)
A. I acknowledge receipt of a final copy of the foregoing Contract bearing all signatures:
(Buyer's Signature)

(Date)

(Buyer's Signature)

(Date)

(Seller's Signature)

(Date)

(Seller's Signature)

(Date)

B. I personally caused a final copy of the foregoing Contract bearing all signatures to be [ ] faxed [ ] mailed [ ] hand
delivered on
(Date), postage prepaid, to the [ ] Seller [ ] Buyer.
Sent/Delivered by (specify)

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL,
EFFECTIVE SEPTEMBERT30,1999. IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM.
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REAL ESTATE PURCHASE CO
This is a legally binding contract
provisions or fo use a different form

Utah law requires real estate licensees to use this form. Buyei
If vou assire legal or tax advice, consult your atiomey or tax advisor

EARNEST Mor@©t$i:fi@F APPEALS
Buyer
,
^ offers to purchase the Property
t
described below and hereby ueiivers to the Brokerage, as Earnest Monev, the amount of S n / a
in the form of
n/a
. which, upon Acceptance or tins offer by ail parties (as defined in Section 23),
shall be deposited in accordance with state law
Received by;

.- „

on

(Date)
Brokerage:

Inc.

Phone Number

OFFER TO PURCHASE
1. PROPERTY: A l l 53 L o t s i n Phase I of t h e
„. ,_
also described as: Phase I of t h e *
City of
"
~ ~ " T ~ T r " ; - . Coumy or uran
, State of Utah (the "Property").
1.1 Included Items. Unless excluded herein, this sale includes the followmg items if presently attached to the
Property: plumbing, heating, air conditioning fixtures and equipment; ceiling fans; water heater; buitt-iri appliances; light
fixtures*and bulbs; bathroom fixtures; cunains. draperies and rods; window and door screens; storm doors and windows;
window blinds; awnings; installed television antenna; satellite dishes and system: permanently affixed carpets; automatic
garage door opener and accompanying transmitter(s); fencing; and trees and shrubs. The followmg items shall also be
Included in this sale and conveyea under separate Bill of Sale with warranties as to title:
n/a
1 2 Excluded Items. The followmg items are excluded from this sale: n / a
1.3 Water Rights. The following water rights are included in this sale:

none

1.4 Survey. A!
The Property corners ^
„
,
company The cost ot the applicable items checked above will be: 0 paid by Buyer g] paid by Seller g f
equally by Buyer and Seller H Oih^i (specify)
• For additional terms, see attached Survey Addendum if
applicable.
2. PURCHASE PRICE. The-Purchase Price for the Property is $ 2 , 8 9 5 , 8 9 9 . 8 6
2.1 Method of Payment. The Purchase Price will be paid as follows:
S See Addendum 1 (a) Earnest Money Deposit. Under certain conditions described in this Contract, THIS
DEPOSIT MAY BECOME TOTALLY NON-REFUNDABLE.
5 n/a
(b) New Loan, Buyer agrees to apply for a new loan as provided in Section 2.3. Buyer will apply
for one or more of the following © J G O N V E N T I O N A L gj FHA jo] VA
0 OTHER (specify) n / a
If an FHA/VA loan applies, see attached FHA/VA Loan Addendum
If the loan h to include any particular terms, then check below and give details
E SPECIFIC LOAN TERMS See Addendum #1

S
S
S
5

n/a
s e e Addendum 1
n/a
.
See Addendum 1

S 2,895,899.86

(c) Loan Assumption (see attached Assumption Addendum if applicable^
(d) Seller Financing (see attached Seller Financing Addendum if applicable)
(e) Other (specify)..
(f) Balance of Purchase Price in Cash at Settlement
PURCHASE PRICE. Total of lines (a) through (f)
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2.2 Financing Condition, (check applicable box)
(a) H Buyer's obligation to purchase :he Property IS conditioned upon Buyer qualifying for the applicable loan($)
referenced in Section 2.1(b) or (c) (the "Loan"). This condition is referred to as the "Financing Condition/
(b) B Buyer's obligation to purchase the Property IS NOT conditioned upon Buyer qualifying for a loan. Section
2.3 does not apply.
2.3
(a)

(b)

Application for Loan.
Buyers duties. No later than the Application Deadline referenced in Section 24(a), Buyer shall apply for the
Loan. "Loan Application" occurs only when Buyer has: (v completed, signed, and delivered to the lender (the
'Lender") the initial loan application and documentation required by the Lender; and (li) paid all loan application
fees as required by the Lender. Buyer agrees to diligently work to obtain the Loan. Buyer will promptly provide
the Lender with any additional documentation as required by the Lender.
Procedure if Loan Application is denied. If Buyer receives written notice from the Lender that the Lender does
not approve the Loan (a Loan Denial), Buyer shall, no later than three calendar days thereafter, provide a copy
to Seller. Buyer or Seller may. within three calendar days after Sellers receipt of such notice, cancel this
Contract by providing written notice to the other party. In the event of a cancellation under this Section 2.3(b): (i)
if the Loan Denial was received by Buyer on or before the Earnest Money Forfeiture Deadline referenced in
Section 24(d), the Earnest Money Deposit shall be returned to Buyer: (ii) if the Loan Denial was received by
Buyer after the Earnest Money Forfeiture Deadline, Buyer agrees to forfeit, and Seller agrees to accept as
Seller's exclusive remedy, the Earnest Money as liquidated damages. A failure to cancel as provided in this
Section 2.3(b) shall have no effect on the Financing Condition set forth in Section 2.2(a). Cancellation pursuant
to the provisions of any other section of this Contract shall be governed by such other provisions.

2.4 Appraisal of Property. Buyer's obligation to purchase the Property^ IS g] IS NOT conditioned upon die
Property appraising for not less than the Purchase Price. If the appraisal condition applies and the Property appraises for
less than the Purchase Price, Buyer may cancel this Contract by providing written notice to Seller no later than three
calendar days after Buyer's receipt of notice of the appraised value. In the event of such cancellation, the Earnest Money
Deposit shall be released to Buyer, regardless of whether such cancellation is before or after the Earnest Money Forfeiture
Deadline. A failure to cancel as provided in this Section 2.4 shall be deemed a waiver of the appraisal condiuon by Buyer.
3. SETTLEMENT AND CLOSING. Settlement shall take place on or before the Settlement Deadline referenced in
Section 24(e). Settlement" shall occur only when all of the following have been completed: (a) Buyer and Seller have
signed and delivered to each other or to the escrow/closing office all documents required by this Contract, by the Lender,
by written escrow instructions or by applicable law; (b) any monies required to be paid by Buyer under these documents
(except for the proceeds of any new loan) have been delivered by Buyer to Seller or to the escrow/closing office in the form
of collected or cleared funds; and (c) any monies required to be paid by Seller under these documents have been delivered
by Seller to Buyer or to the escrow/closing office in the form of collected or cleared funds. Seller and Buyer shall each pay
one-half (1/2) of the fee charged by the escrow/closing office for its services in the settlement/closing process. Taxes and
assessments for the current year, rents, and interest on assumed obligations shall be prorated at Settlement as set forth in
this Section. Tenant deposits (including, but not limited to, security deposits, cleaning deposits and prepaid rents) shall be
paid or credited by Seller to Buyer at Settlement. Prorations set forth in this Section shall be made as of the Settlement
Deadline date referenced in Section 24(e), unless otherwise agreed to in writing by the parties. Such writing could include
the settlement statement. The transaction will be considered closed when Settlement has been completed, and when all of
the following have been completed: (i) the proceeds of any new loan have been delivered by the Lender to Seller or to the
escrow/closing office: and (ii) the applicable Closing documents have been recorded in the office of the county recorder.
The actions described in parts (i) and (ii) of the preceding sentence shall be completed within four calendar days of
Settlement.
4. POSSESSION. Seller shall deliver physical possession to Buyer within: g]
n/a
Closing;K Other (specify)
At C l o s i n g of each takedown of l o t s .

hours

g]

n/a

days after

£.^§^FIRMATION OF AGENCY DISCLOSURE. At the signing of this Contract:
1 Seder's Initials
[ n^{\_ ] Buyer's Initials
The Listing Agent.

Lonnie R. Oman

, represents g] Seller

gj Buyer

gj both Buyer and Seller

The Selling Agent,

David Harvey

, represents g; Seller

g] Buyer

g] both Buyer and Seller

as a L
asaL

/
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The Listing Broker,

represents gL Seller

g[ Buyer

The Selling Broker,

, represents g; Seller

g] Buyer

ET rjoth Buyer and Seller
asaL
EJ b o t h Buyer and Seller
asaL

6. TITLE INSURANCE. At Settlement. Seller agrees to pay for a standard-coverage owner's policy of title insurance
insuring Buyer in the amount of the Purchase Price.
7. SELLER DISCLOSURES. No later than the Seller Disclosure Deadline referenced in Section 24(b), Seller shall
provide to Buyer the following documents which are collectively referred to as the "Seller Disclosures":
(a) a Seller property condition disclosure for the Property, signed and dated by Seller;
(b) a commitment for the policy of title insurance;
(c) a copy of any leases affecting the Property not expiring prior to Closing;
(d) written notice of any claims and/or conditions known to Seller relating to environmental problems and building or
zoning code violations; and
(e) Other (specify)
None
_ _
8. BUYER'S RIGHT TO CANCEL BASED ON EVALUATIONS AND INSPECTIONS. Buyer's obligation to
purchase under this Contract (check applicable boxes):
0 IS gO IS NOT conditioned upon Buyer's approval of the content of all the Seller Disclosures referenced m Section 7,
g] IS 0 IS NOT conditioned upon Buyer's approval of a physical condition inspection of the Property;
g] IS g] IS NOT conditioned upon Buyer's approval of the following tests and evaluations of the Property: (specify)
None
,
If any of the above items are checked in the affirmarive, then Sections 8.1, 8.2,8.3 and 8.4 apply; otherwise, they do not
apply. The items checked in the affirmative above are collectively referred to as the "Evaluations &. Inspections H Unless
otherwise provided in this Contract, the Evaluations & Inspections shall be paid for by Buyer and shall be conducted by
individuals or entities of Buyer's choice. Seller agrees to cooperate with the Evaluations & Inspections and with the walkthrough inspection under Section 11.
8.1 Period for Completion and Review of Evaluations and Inspections. No later than the Buyer Cancellation
Deadline referenced in Section 24(c) Buyer shall: (a) complete all Evaluations & Inspections; and (b) determine if the
Evaluations &. Inspections are acceptable to Buyer.
8.2
Right to Cancel or Object. If Buyer determines that the Evaluations & Inspections are unacceptable, Buyer
may, no later than the Buyer Cancellation Deadline, either: (a) cancel this Contract by providing written notice to Seller,
whereupon the Earnest Money Deposit shall be released to Buyer; or (b) provide Seller with written notice of objections.
8.3
Failure to Respond. If by the expiration of the Buyer Cancellation Deadline, Buyer does not; (a) cancel this
Contract as provided in Section 8.2; or (b) deliver a written objection to Seller regarding the Evaluations & Inspections, the
Evaluations & Inspections shall be deemed approved by Buyer.
8.4 Response by Seller. If Buyer provides written objections to Seller, Buyer and Seller shall have seven calendar
days after Seller's receipt of Buyer's objections (me "Response Period") in which to agree in writing upon die manner of
resolving Buyer's objections. Seller may, but shall not be required to, resolve Buyer's objections. If Buyer and Seller have
not agreed in writing upon the manner of resolving Buyer's objections, Buyer may cancel this Contract by providing written
notice to Seller no later than three calendar days after expiration of the Response Period; whereupon the Earnest Money
Deposit shall be released to Buyer, regardless of whether such cancellation is before or after the Earnest Money Forfeiture
Deadline. If this Contract is not canceled by Buyer under this Section 8.4, Buyer's objections shall be deemed waived by
Buyer. This waiver shall not affect those items warranted in Section 10.
9. ADDITIONAL TERMS. There B ARE g] A ^ E NOT addenda to this Contract containing additional terms. If
there are, the terms of the following addenda are incorporated into this Contract by this reference: gO Addendum No. 1
0 Survey Addendum
g] Seller Financing Addendum
gj FHA/VA Loan Addendum
gj Assumption
Addendum^ Lead-Based Paint Addendum (in some transactions this addendum is required by law)
g] Other (specify)
None
....
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10. SELLER WARRANTIES & REPRESENTATIONS.
10.1 Condition of Title. Seller represents that Seller has fee title to the Property and will convey good ana marketable
title to Buyer at Closing by general warranty deed, unless the sale is Deing made pursuant to a real estate contract which
provides for title to pass at a later date. In that case, title will be conveyed in accordance with the provisions of that
contract. Buyer agrees, however, to accept title to the Property subject to the following matters of record: easements, deed
restrict .ons, CC&Rs (meaning covenants, conditions and restrictions), and rights-of-way; and subject to the contents of the
Commitment for Title Insurance as agreed to by Buyer under Section 8. Buyer also agrees to take the Propem subject to
existing leases affecting the Property and noi expiring prior to Closing. Buyer agrees to be responsible "for taxes*
assessments, homeowners association dues, utilities, and other services provided to the Property after Closing. Except for
any loanfs^ specifically assumed by Buyer under Section 2.1(c), Seller will cause to be paid off by Closing all mortgages,
trust deeds, judgments, mechanics liens, tax liens and warrants. Seller will cause to be paid current by Closing all
assessments and homeowners association dues.
10.2 Condition of Property. Seller warrants that the Proper!) will be in the following condition ON THE DATE
SELLER DELIVERS PHYSICAL POSSESSION TO BUYER:
\a) the Property shall be broom-clean and free of debris and personal belongings. Any Seller or tenant moving-related
damage to the Property shall be repaired at Seller's expense;
(b) the heating, cooling, electrical, plumbing and sprinkler systems and fixtures, and the appliances and fireplaces will
be in working order and fit for their intended purposes;
(c) the roof and foundation shall be free of leaks known to Seller;
(d) anv private well or septic tank serving the Property shall have applicable permits, and shall be in working order and
fit for its intended purpose; and
(e) the Property and improvements, including the landscaping, will be in the same general condition as they were on
the date of Acceptance.
11. WALK-THROUGH INSPECTION. Before Settlement, Buyer may, upon reasonable notice and at a reasonable time,
conduct a "walk-through * inspection of the Property to determine only that the Property is as represented, meaning that
the items referenced in Sections L i , 8.4 and 10.2 ("the items'') are respectively present, repaired/changed as agreed, and in
the warranted condition. If the items are not as represented. Seller will, prior to Settlement, replace, correct or repair the
items or, with the consent of Buyer (and Lender if applicable), escrow an amount at Settlement to provide for the same. The
failure to conduct a walk-through inspection, or to claim that an item is not as represented, shall not constitute a waiver by
Buyer of the right to receive, on the date of possession, the items as represented.
12. CHANGES DURING TRANSACTION. Seller agrees that from the date of Acceptance until the date of Closing.
none of the following shall occur without the prior written consent of Buyer: (a) no changes in any existing leases shall be
made; (b) no new leases shall be entered into; (c) no substantial alterations or improvements to the Property shall be made
or undertaken: and (d) no further financial encumbrances to die Property shall be made.
13. AUTHORITY OF SIGNERS. If Buyer or Seller is a corporation, partnership, trust, estate, limited liability company,
or other entity, the person executing this Contract on its behalf warrants his or her authority to do so and to bind Buver and
Seller.
14. COMPLETE CONTRACT. This Contract together with its addenda, any attached exhibits, and Seller Disclosures,
constitutes the entire Contract between the parties and supersedes and replaces any and alt prior negotiations,
representations, warranties, understandings or contracts between the parties. This Contract cannot be changed except by
written agreement of the parties.
15. DISPUTE RESOLUTION. The parties agree that any dispute, arising prior to or after Closing, related to this
Contract gj SHALL g] MAY (upon mutual agreement of the parties) first be submitted to mediation. If the parties agree
to mediation, the dispute shall be submitted to mediation through a mediation provider mutually agreed upon by the
parties. Each party agrees to bear its own costs of mediation. If mediation fails, the other procedures and remedies
available under this Contract shall apply. Nothing in this Section 15 shall prohibit any party from seeking emergency
equitable relief pending mediation.
16. DEFAULT. If Buyer defaults, Seller may elect either to retain the Earnest Money Deposit as liquidated damages, or
to return it and sue Buyer to specifically enforce this Contract or pursue other remedies available at law. If Seller defaults,
m addition to return of the Earnest Money Deposit, Buyer may elect either to accept from Seller a sum equal to the
Earnest Money Deposit as liquidated damages, or may sue Seller to specifically enforce this Contract or pursue other
remedies available at law. If Buyer elects to accept liquidated damages. Seller agrees to pay the liquidated damages to
Bu\ er upon demand. It is aEreed that denial of a Loan Application made by the Buver is not a default and is governed by
Section 2 3(b).
"
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17. ATTORNEY FEES AND COSTS,
17.1 In Actions to Enforce this Contract. In the event of litigation or binding arbitration to enforce this Contract, the
prevailing party shall be entitled to costs and reasonable attorney fees. Attorney fees shall not be awarded for participation
in mediation under Section 15
17.2 In Interpleader Actions. If a principal broker holding the Earnest Money Deposit is required by law to file an
interpleader action in court to resolve a dispute over that Deposit, Buyer and Seller authorize that principal broker to draw
from that Deposit an amount necessary to advance the court costs needed to bring that interpleader action. The amount of
the Deposit remaining after advancing those cosis shall be interpleaded into court. Buyer and Seller further agree that
whichever of them is found to be in default may be ordered to pay any reasonable attorney fees, or additional court costs,
incurred b> the principal broker in bringing the action, unless the court finds that there was fault on the part of the principal
broker or his or her agent that would make such an award of attorney fees and costs unjust.
18. NOTICES. Except as provided in Section 23, all notices required under this Contract must be: <vaj in writing; (b)
signed by the party giving notice; and (c) received by the other party or the other party's agent no later than the applicable
date referenced in this Contract.
19. ABROGATION. Except for the provisions of Sections 15 and 17.1 and express warranties made in this Contract, me
provisions of this Contract shall not apply after Closing.
20. RISK OF LOSS. All risk of loss to the Property not caused by Seller or Buyer, including physical damage or
destruction to the Property or its improvements due to any cause except ordinary wear and tear and loss caused by a taking
in eminent domain, shall be borne by Seller until Seller delivers possession of the Property to Buyer.
21. TIME IS OF THE ESSENCE. Time is of the essence regarding die dates set forth in this Contract. Extensions must
be agreed to in writing by all parties. Unless otherwise explicitly stated in this Contract; (a) performance under each
Section of this Contract which references a date shall absolutely be required by 5:00 PM Mountain Time on the stated date;
and (b) the term "days* shall mean calendar days and shall be counted beginning on the day following the t\Qtit which
triggers the timing requirement (i.e., Acceptance, receipt of the Seller Disclosures, etc.;. Performance dates and times
referenced herein shall not be binding upon title companies, lenders, appraisers and others not parties to this Contract,
except as otherwise agreed to in writing by such non-party.
22. FAX TRANSMISSION AND COUNTERPARTS. Facsimile (fax) transmission of a signed copy of this Contract, any
addenda and counteroffers, and the retransmission of any signed fax shall be the same as delivery of an original This
Contract and any addenda and counteroffers may be executed in counterparts.
23. ACCEPTANCE. "Acceptance" occurs when Seller or Buyer, responding to an offer or counteroffer of the other (a)
signs the offer or counteroffer where noted to indicate acceptance; and (b) communicates to the other party or to the other
party's agent that the offer or counteroffer has been signed as required.
24. CONTRACT DEADLINES. Buyer and Seller agree that the following deadlines shall apply to this Contract:
No later than n/a calendar days after Acceptance.
(a) Application Deadline
No later than 10
calendar days after Acceptance.
(b) Seller Disclosure Deadline
No later than 10
calendar days after Buyer's receipt of all of the
(c) Buyer Cancellation Deadline
Seller Disclosures.
(d) Earnest Money Forfeiture Deadline
zero calendar days after the Buyer Cancellation Deadline.
See Addendum #1
(DATE)
(e) Settlement Deadline
25. OFFER AND TIME FOR ACCEPTANCE. Buyer offers to purchase the Property on the above terms and conditions.
If Seller does not accept this offer by: 10
H AM gTJ PM Mountain Time October 1
, 19 97 ,
this offer shall lapse; and the Brokerage shall return the Earnest Money Deposit to Buyer.
0 25 Q 3 & L

(Buyer's Signature)
Boxer C o n s t r u c t i o n , DLC
D£c

(Offer Date)

(Buyer's Signature)

(Offer D

The later of the <ibove Offer Dates shall be referred to as the "Offer Reference Date"

(Buvers' Names) (PLEASE PRINT)
'/I
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ACCEPTANCE/ COUNTEROFFER/ REJECTION
CHECK ONE•

ACCEPTANCE OF OFFER TO PURCHASE: Seller Accepts the foregoing offer on the terms and conditions
specified above

Seller presents for Buyer's Acceptance die terms of Buyer's offer subject to the
X COUNTEROFFER:
modifications as specified m the attached ADDENDUM NO
/_

exceptions or

^/3
(Seller's Smnawire)

°^

(Date)'"

rrmuo

(Seller s Names) (PLEASE PRINT)
•

^Pfipp'c ?,Dn.rnr^

^r

X^

rn«r^

(Notice Address)

/T,™

(Phone)

REJECTION: Seller Rejects the foregoing offer.

(Seller's Signature)

(Date)

(Time)

(Seller's Signature)

lDate)

[Time

DOCUMENT RECEIPT
State law requires Broker to furnish Buyer and Seller with copies of this Contract bearing ail signatures. (Fill in applicable
section below,)
A. 1 acknowledge receipt of afinalcopy of the foregoing Contract bearing all signatures;

(Buyer's Signature)

/]

(Date)

(Seller's S i g n a t d j t f " / ' ^

/

(Buyer's Signature)

.(Date).

(Seller's

f/Xf/7 7

(Date)

S i g n a m f e l J ^ ( D a t e )

^>^^

B. I personally caused afinalcopy of the foregoing Contract bearing all signatures to be • faxed Q mailed
delivered on
, 19
, postage prepaid, to die •Seller Q Buyer.
Sent delivered b> (specify 3
_ _

• hand

THIS FORM APPROVED BY THE UTAH REAL ESTATE COMMISSION AND THE OFFICE OF THE UTAH ATTORNEY GENERAL
EFFECTIVE JUNE 12. 1996

IT REPLACES AND SUPERSEDES ALL PREVIOUSLY APPROVED VERSIONS OF THIS FORM
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